
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.: PFA/WE/54/98 

  

In the complaint between: 

 

P A Sligo          Complainant 

 

and  

 

Shell Southern Africa Pension Fund     First Respondent 

Shell South Africa (Pty) Ltd           Second Respondent 

 

 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  

 

 

The complainant has lodged a complaint at 1 June 1998 with the office of the Pension 

Funds Adjudicator in terms of section 30A(3) of the Pension Funds Act of 1956. 

 

The complainant seeks an order directing the first respondent to implement the dispute 

resolution procedure contemplated in rule 53 of the first respondent=s rules in relation to 

the principal dispute between himself and the respondents. 

 

The principal dispute relates to an alleged obligation on the part of the first or second 

respondent to provide certain benefits to the complainant derived ex contractu and/or 

from the interpretation and application of the first respondent=s rules.  The principal 

dispute is described more fully below.  Suffice it to say, at this stage the principal 

dispute is not before me and what is required in this complaint is a determination of the 

process whereby the principal dispute between the parties will be resolved. 

 

The first respondent is a pension fund registered under the Pension Funds Act of 1956. 
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 The second respondent is a company duly incorporated with limited liability according 

to the company laws of the Republic of South Africa and is the main participating 

employer in the pension fund.  The respondents= response to the complainant=s 

complaint is twofold: firstly, they contend that, I lack the necessary jurisdiction in relation 

to the first and second respondents; and secondly, the provisions of section 30I of the 

Pension Funds Act of 1956 preclude me from investigating the complaint. 

 

A hearing was held at my offices on 27 July 1998.  The complainant was represented by 

Adv S Rosenberg, instructed by Chris van Zyl Inc. Attorneys, Cape Town.  The 

respondents were represented by Adv M Seligson S.C. and Adv E Fagan, instructed by 

Syfret Godlonton Fuller Moore Inc. Attorneys, Cape Town.  

 

As stated, the purpose of the hearing was to determine the process whereby the 

principal dispute between the parties would be resolved and the preliminary 

jurisdictional issues raised by the respondents.  The merits of the principal dispute were 

not canvassed at the hearing.  The parties simply advanced submissions and 

arguments orally and in writing. 

 

Background to the complaint 

 

The complainant commenced employment in July 1954 with Shell Rhodesia (Pty) Ltd.  

This company,  alongwith the second respondent, was a participating employer in the 

first respondent until July 1977.  During 1977, the Rhodesian legislature enacted 

legislation precluding persons employed in Rhodesia from belonging and contributing to 

a pension fund situated and registered in another country.  As a consequence, the 

complainant and other members of the first respondent were obliged to terminate their 

active membership of the fund and were required to join the Central Africa Contributory 

Pension Fund (ACENAF@) for the remaining period of their employment.  These persons 

constituted a special class of members in the CENAF fund and were referred to as the 

Aspecified members@. 

 

In terms of the restructuring arrangements, the specified members of the CENAF fund, 
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were granted a deferred pension in terms of rule 28 of the first respondent=s rules as at 

30 June 1977 and became members of the CENAF fund with effect from 1 July 1977.  

In terms of clause 58(3) of the rules of CENAF the pension payable by that fund to each 

of the specified members was to be determined by deducting from the amount of the 

pension as defined in the fund rules, the Zimbabwe Dollar equivalent of the amount of 

the deferred pension granted by the first respondent.  It was also provided in rule 58(4) 

of the CENAF rules that if any increases were granted by the first respondent to its 

pensioners to offset in whole or in part any increase in the cost of living, the pension 

payable to the specified members would be increased by not less than the Zimbabwe 

Dollar equivalent of such increase. 

 

As a result of these arrangements, the specified members became deferred pensioners 

in the first respondent and active members in CENAF. 

 

As part of the transfer arrangements, an Instruction was prepared by the second 

respondent and issued to the first respondent.  The Instruction aims at defining and 

protecting the entitlements of the specified members.  As such, it contains elaborate 

formulae for the calculation of benefits paid under specified conditions. 

 

The principal dispute between the parties concerns the proper interpretation of the 

Instruction.  The particular issue is whether the it can be interpreted to impose an 

obligation on the first respondent to absorb all fluctuations in exchange rates which 

adversely affect the value of the  Zimbabwe Dollar against the South African Rand, so 

that the affected pensioners are in no worse a position than they would have been had 

they never ceased to be members of the first respondent in 1977. 

 

The Zimbabwean portion of the pension has significantly declined in value as a 

consequence of the decline in value of the  Zimbabwe Dollar as against the South 

African Rand and because of a marked increase in income tax rates in Zimbabwe.  

These two factors have combined to create a situation in which the specified members 

who now live in South Africa are receiving a significantly reduced pension.  It is the 

complainants= contention that the Instruction of July 1977 obliged the first respondent 
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and/or the second respondent to make good the shortfall so as to place them in a 

position where they were no worse off than had they remained members of the first 

respondent until retirement. 

 

In the period between 1989 and 1992 correspondence passed between the parties and 

numerous discussions appear to have been held concerning the so-called Ano worse 

off@ assurance contained in the Instruction.  Eventually, an opinion was sought and 

obtained from Adv Seligson, S.C. on 27 April 1992.  Adv Seligson came to the 

conclusion that the Instruction could not be interpreted as obliging the committee of the 

first respondent to absorb all the fluctuations and exchange rates which adversely 

affected the Zimbabwe Dollar against the South African Rand so that the specified 

members would be no worse off than they would have been had they never ceased to 

be members of the first respondent.   The complainant maintains that the opinion was 

held out by the respondents as a final resolution of the dispute in terms of rule 53 of the 

first respondent=s rules.  The status and effect of this opinion is a matter of some 

contention to which I shall return later in this determination. 

 

Subsequent attempts to reopen the dispute were not fruitful.  Eventually, in February 

1998, the complainant received written advice to the effect that he was incorrect in his 

belief that there had been due compliance with rule 53 and that the opinion of Adv 

Seligson was nothing more than an opinion furnished at the behest of the second 

respondent.  Counsel further advised that should the committee of the first respondent 

decline to refer the matter for resolution in terms of rule 53, it would be necessary for the 

complainant to obtain a mandatory interdict, compelling the committee to fulfil its 

obligations in terms of the rules.  The present proceedings are aimed at obtaining such 

relief. 

 

The applicable rule 

 

Rule 53 of the first respondent=s rules provides as follows: 

 
Any dispute which may arise in regard to the interpretation or application of these rules 
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shall be decided by the committee, whose decision shall be final and binding on all 

members, pensioners and other beneficiaries and their heirs, dependants and legal 

representatives; provided that if any party to the dispute is dissatisfied with the 

committee=s decision, the committee shall at the fund=s expense, refer the dispute to 

senior counsel, whose decision shall be binding on all the parties. 

 

As already stated, the complainant in this complaint requests an order directing the 

committee, at the fund=s expense, to refer the principal dispute to senior counsel.  

Counsel also submitted that should such an order be made it should provide for a 

procedure dealing with aspects not covered by the express provisions of the rule.  I shall 

return to these matters below. 

 

Jurisdiction in relation to the first and second respondent 

 

The respondents contend that the principal dispute that has arisen ought properly to be 

determined between the complainant and the Central Africa Contributory Pension Fund 

(CENAF).  

 

Broadly, the respondents claim that the complainant is seeking to compel the first 

respondent, on the basis of a guarantee ostensibly given by the second respondent, to 

increase the pension payable to him by CENAF.  CENAF is not a South African Pension 

Fund, and accordingly, so the argument goes, I have no jurisdiction over it.    

 

The complainant=s pension interest in the first respondent, is calculated on the basis of 

his contributions up to 1 July 1977.  This interest became payable to him, upon 

retirement, as a so-called deferred pension in terms of rule 28 of the first respondent=s 

rules.  For the balance of his pension, the complainant has to look to CENAF.  Rule 

58(3) of CENAF=s rules sets out the calculation of the CENAF pension with reference to 

the deferred pension, as follows: 

 
AThe pension payable by the Fund to each of the Specified Members shall be 

determined by deducting from the amount of his pension (as defined in rule 24) the 

Zimbabwe dollar equivalent (hereinafter called >the Z.D.E.=) of the amount of the 
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Deferred Pension granted to him as aforesaid by the relevant Southern African Fund.  

The Z.D.E. shall be calculated by reference to the average of the selling rates for the 

Zimbabwe dollar quoted by the Standard Bank of South Africa Limited and First National 

Bank Limited in South Africa at close of business on the date of the relevant monthly 

payment of pension by the Fund.@ 

 

On this basis, the respondents argue that the complainant=s principal claim relates not to 

the deferred pension, but to the CENAF pension, over which I have no jurisdiction by 

virtue of it being a foreign fund not registered under the Pension Funds Act. 

 

If any claim does lie against the respondents such claim is reliant on the correctness of 

the complainant=s interpretation of paragraph 7 of the Instruction.  The applicable 

paragraph reads as follows: 

 
AIf at any time the Committee of the Fund is of the opinion that circumstances have 

changed so as materially to alter the grounds on which any of the above is based, we 

the Company instruct the Committee of the Fund, upon the advice and with the 

concurrence of the Actuary of the Fund, to amend such provisions or alter the 

application thereof in such manner as it thinks fit, provided that any amendment to the 

provisions hereof shall not be inconsistent with the general tenor hereof.@ 

 

It follows, according to the respondents, that if the complainant is correct in his 

contentions that the second respondent guaranteed that he would be no worse off as a 

result of becoming a member of CENAF, and if he establishes that he is worse off, then 

his claim lies against the second respondent in contract and would not fall within the 

definition of a complaint in section 1 of the Act in that such claim would not relate to the 

administration of the fund, the investment of its funds or the interpretation and 

application of its rules. 

 

These arguments, to my mind, appear to be based on a misconception about the 

complainant=s status.  The respondents appear to have lost sight of the fact that as a 

deferred pensioner the complainant remains a member of the first respondent.  In both 

their submissions and arguments, the respondents have maintained that the 
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complainant=s membership of the first respondent terminated in the middle of July 1977 

and that since 1 July 1977 he has been a member of CENAF.  

 

Yet, both in terms of the Pension Funds Act of 1956 and the rules of the first 

respondent, the complainant has remained a member of the first respondent despite the 

discontinuation of his contributions to that fund. 

 

Section 1 of the Pension Funds Act defines a member, depending on the nature of the 

fund, to mean either Aany member or former member of the association by which such 

fund has been established@; or Aa person who belongs or belonged to a class of persons 

for whose benefit that fund has been established@.  Moreover, the definition makes it 

plain that for membership of a fund to terminate all benefits due would have to have 

been paid.  Thus, the definition excludes: Aany such member or former members or 

persons who has received all the benefits which may be due to him from the fund and 

whose membership has thereafter been terminated in accordance with the rules of the 

fund.@  The complainant continues to receive his deferred pension from the first 

respondent. 

 

Moreover, rule 3 of the first respondent=s rules define a member as: 

 
any employee who has been admitted in terms of these rules to membership to the fund 

and who has not ceased to be a member under the provisions of these rules. 

 

The definition of a member must be read together with the definition of pensioner which 

reads: 

 
a member who has left the service and is receiving or will be entitled to receive a 

pension in terms of these rules.  (emphasis supplied) 

 

As stated, the effect of the arrangements entered into in the middle of 1977 was that the 

specified members in the CENAF fund became deferred pensioners in terms of rule 28 

of the first respondent=s rules, and they began to receive a pension once they reached 

retirement. 



 8 
 
Accordingly, as a pensioner member of the first respondent, the complainant has a right 

to rely on the provisions of rule 53 of the first respondent=s rules to have disputes 

regarding the interpretation or application of the rules referred ultimately to senior 

counsel for resolution.  And the real issue for determination in this complaint, (in 

contrast to the principal dispute) is whether the dispute concerning the Instruction 

constitutes Aany dispute which may have arisen in regard to the interpretation and 

application of these rules@, within the meaning of rule 53. 

 

If it is the first respondent=s case that any liability be to absorb fluctuations and 

exchange rates rests with CENAF and not the first respondent, then that is a matter 

which is central to the resolution of the principal dispute and can and should only be 

decided when the principal dispute is adjudicated. 

 

At this stage, the complainant asserts no more than that there is a dispute between it 

and the first respondent, which the first respondent declines to refer to senior counsel in 

terms of rule 53.  It has never been the complainant=s case that the responsibility to 

absorb the currency fluctuations lies with CENAF.  The essence of the principal dispute, 

is whether the first respondent is indeed responsible to absorb the currency fluctuations 

in terms of the Instruction. 

 

If that is the case, it begs the question as to whether the dispute concerning the 

interpretation of the Instruction constitutes a Adispute which may arise in regard to the 

interpretation and application of these rules@ as contemplated in rule 53. 

 

I am satisfied that the dispute about any entitlements arising under the Instruction, is a 

dispute related to the interpretation and application of rules 28 and 23 of the first 

respondent=s rules.  This appears from the Instruction, the introductory part of which 

reads as follows: 

 

INSTRUCTIONS FROM SHELL SOUTHERN AFRICA (PTY) LTD 

TO THE COMMITTEE OF SHELL SOUTHERN AFRICA PENSION FUND 

 

We, Shell Southern Africa (Proprietary) Limited, being the ACompany@ within the 
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meaning of Shell Southern Africa Pension Fund (Athe Fund@) rules, hereby instruct the 

Committee of the Fund as follows:- 

 

1. Consequent upon the Employers detailed under 2 hereunder (hereinafter 

collectively referred to as Athe Rhodesian Employers@) having invoked the 

provisions of Section 49 of the Fund=s Rules to terminate their participation in the 

Fund with effect from midnight on 30th June 1977, each of the Members of the 

Fund in their respective Service on 1st July 1977 (hereinafter collectively 

referred to as Athe Rhodesian Members@) shall on that date, 

 

(a) be granted a Deferred Pension by the Fund in terms of Rule 28 which 

shall include Item (ii) in paragraph (a) of Sub-Section (1) of Rule 26. 

 

(b) be granted increases under Rule 23(2) which shall be confined to those 

determined in: 

 

(i) paragraph 3 and 

(ii) paragraph 4, below 

 

And shall not be supplemented by any other amounts under Rule 23(2). 

 

Mr Seligson pointed out that paragraph 3 and 4 of the instruction, which provide for 

increases in the deferred pension payable by the first respondent, do not apply.  These 

paragraphs apply in terms of the Instruction if only: 

(a) a pensioner takes a permanent residence outside Zimbabwe; 

 

(b) wishes all or part of his CENAF pension to be paid outside Zimbabwe; 

 

(c) makes all reasonably strenuous efforts for such payments to be made to 

him in his country of residence; and  

 

(d) fails to obtain the relevant permission. 

 

He argued that these circumstances do not apply to the complainant. 
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Nevertheless, as I see it, the complainant is alleging that paragraph 7 of the Instruction 

imposes some obligation on the first respondent to increase the amount of the deferred 

pension payable in terms of rule 28 of the first respondent=s rules.  Whether or not that 

liability exists, of course, is at the heart of the principal dispute, and I agree with Mr 

Rosenberg that it would be inappropriate and premature to investigate at this stage what 

amounts to a substantive defence on the merits of the principal dispute. 

 

Nor does it assist the first respondent to point to rule 58(3) of CENAF=s rules which set 

the basis of calculating the CENAF pension.  The issue raised by the complainant=s 

complaint relates to the application of rule 28 of the first respondent=s rules and its 

obligations under that rule. 

 

Insofar as the second respondent is concerned, in terms of paragraph 7 of the 

Instruction, it was the second respondent who instructed the first respondent to amend 

the provisions of the Instruction or to alter the application thereof in the event of a 

material change in circumstances as contemplated by paragraph 7.  Although it is not 

immediately apparent, this may entail the assumption of financial responsibility for the 

Ano worse off@ assurance.  And, therefore, gives the second respondent sufficient 

interest in the matter to be a made a party to the complaint. 

 

For the aforegoing reasons, I am satisfied that the dispute between the complainant and 

the first respondent is a dispute arising Ain the regard to the interpretation and 

application@ of the first respondent=s rules (namely, rule 28) as contemplated by rule 53 

and that as a pensioner of the first respondent the complainant has a right to have the 

dispute resolved in terms of the rule. 

 

Consequently, the complainant=s complaint about the first respondent=s refusal or 

omission to refer the dispute to senior counsel in terms of rule 53, is a complaint relating 

to the interpretation and application of rule 53 alleging that a dispute of law has arisen in 

relation to the first respondent between the first respondent and the complainant.  As 

such, the complaint falls within the definition of a complaint in section 1 of the Pension 

Funds Act.  And for the reasons already stated, I am satisfied that both respondents fall 
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within the ambit of respondents contemplated by section 30G of the Pension Funds Act.  

 

In the result, the respondents= objection to my jurisdiction must fail. 

 

Prescription and the provisions of section 30I of the Pension Funds Act 

 

The next issue is whether the complainants= rights under rule 53 have prescribed.  The 

parties= rights in this regard are determined with reference to sections 30H and 30I of 

the Pension Funds Act.  The relevant provisions of these sections read as follows: 

 

Section 30H Jurisdiction and prescription 

 

(1) The Adjudicator shall, subject to section 30I, investigate a complaint 

notwithstanding that the complaint relates to a matter which arose prior to the 

commencement of the Pension Funds Amendment Act, 1995. 

 

(3) Receipt of a complaint by the Adjudicator shall interrupt any running of 

prescription in terms of the Prescription Act, 1969 (Act No 68 of 1969), or the 

rules of the fund in question. 

 

Section 30I Time limit for lodging of complaints 

 

(1) The Adjudicator shall not investigate a complaint if the act or omission to which it 

relates occurred more than three years before the date on which the complaint is 

received by him or her in writing. 

 

(2) If the complainant was unaware of the occurrence of the act or omission 

contemplated in subsection (1), the period of three years shall commence on the 

date on which the complainant became aware or ought reasonably to have 

become aware of such occurrence, whichever occurs first. 

 

(3) The Adjudicator may on good cause shown or of his or her own motion 

 

(a) either before or after expiry of any period prescribed by this Chapter, 
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extend such period; 

 

(b) condone non-compliance with any time limit prescribed by this Chapter. 

 

While the parties are in disagreement about the reach and effect of these provisions, 

there is agreement that the act or omission to which the complaint relates occurred 

more than three years before the date on which the complaint was received by my office 

in writing.  The complaint was lodged on 1 June 1998 and the act or omission to which it 

relates was the refusal or omission by the committee of the first respondent to refer the 

dispute to senior counsel in terms of rule 53 sometime in April 1992, just more than 6 

years before the lodging of the complaint. 

 

Mr Seligson argued that the Adjudicator=s jurisdiction to investigate a complaint is 

provided for in section 30H(1) of the Act which permits me to investigate a complaint 

notwithstanding the fact that the complaint relates to a matter which arose prior to the 

commencement of the Pension Funds Amendment Act of 1995.  This provision, 

however, is expressly rendered subject to section 30I.  On this basis, Mr Seligson 

argued that the Adjudicator lacks jurisdiction in terms of section 30I(1) where the act or 

omission to which a complaint relates occurred more than 3 years before the date on 

which the complaint was received because section 30I(1) is not expressly rendered 

subject to section 30I(3), which Mr Seligson claimed one would have expected, 

particularly where the expression subject to has been used in a preceding section.  

Insofar as section 30I(3) gives me a power to extend time periods or to condone non-

compliance with time limits, the failure to expressly subject section 30I(1) to the 

provisions of section 30I(3) means that I am not able to go beyond the three year 

period. 

 

In support of this contention, Mr Seligson argued that because section 30I(3) takes 

away rights I should apply a restrictive interpretation based on the presumption that the 

legislature does not tend to take away vested rights.  In this case there is a vested 

statutory right to claim prescription of debts in terms of the Prescription Act.  An 

interpretation permitting me to go beyond the three year period would require a reading 

of the Pension Funds Act whereby it overrides the provisions of the Prescription Act.  It 
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is a trite principle of statutory interpretation that one statute will be regarded as 

overriding another only if the language in this regard is express or the implication in this 

respect is a necessary one.  Statutes are to be read in such a way as to harmonise 

them with one another.  To the extent that I am empowered to extend periods that have 

elapsed, it does not follow that I am entitled to revive a prescribed debt.  The definition 

of a complaint in the Act is much wider than the undefined concept of a debt in the 

Prescription Act.  The consequence, so he argued, was that I should distinguish 

between complaints which entail debts and those which do not.  Further support for this 

argument is found in section 30H(3) which makes express reference to the Prescription 

Act and provides that prescription in terms of the Prescription Act will be interrupted by 

the lodging of a complaint with the Adjudicator. 

 

In attempting to interpret section 30I for the purpose of harmonising it with the 

Prescription Act regard first should be had to section 16(1) of the Prescription Act which 

provides that the provisions of Chapter 3 of that Act are to apply to any debt arising after 

the commencement of the Act, 

 
save insofar as they are inconsistent with provisions of any Act of Parliament which 

prescribes a specified period within which a claim has to be made or an action is to be 

instituted in respect of a debt or imposes conditions on the institution of an action for the 

recovery of a debt. 

 

Accordingly, I agree with Mr Rosenberg that section 30I creates its own prescription 

regime which operates to the exclusion of the Prescription Act.  It would be superfluous, 

cumbersome and serve no purpose if the Adjudicator=s power to award relief were to be 

governed by two prescription regimes.  In many respects the two regimes are akin to 

each other.  The scheme of section 30I as a whole is to provide for a prescription period 

akin to the three year period contained in section 11(d) of the Prescription Act of 1969.  

Section 30I(2) is substantially in conformity with, and serves the same purpose, as 

section 12(3) of the Prescription Act.  Moreover, section 30I(3) affords me a discretion, 

which appropriately could be exercised in favour of a complainant to suspend, to delay 

or to interrupt prescription. 

Furthermore, section 30H(1) is subject to sections 30I in its entirety and not only section 
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30I(1).  The power granted to the Adjudicator in terms of section 30I(3) is cast in general 

terms and in particular grants to the Adjudicator the power to extend or condone non-

compliance with any period or time limit prescribed by the Chapter.  It is an equally trite 

principle of our law that general words in a statute must receive a general construction, 

unless you can find in the statute some ground for limiting or restricting their meaning by 

reasonable construction and not by arbitrary addition or retrenchment - Bulawayo 

Municipality v Bulawayo Waterworks Ltd 1915 CPD 443.  Besides the time periods in 

section 30I(1) and section 30H, there are no other periods in Chapter VA of the Act 

which the Adjudicator could extend (or condone non-compliance), other than section 

30A dealing with the lodging of a complaint.  Had the legislature not intended to subject 

section 30I(1) to section 30I(3) then presumably the extending power would have been 

included specifically in section 30A.  Chapter VA must be read as a whole and section 

30H and 30I should be read together and looked at as a whole.  Given that section 

30I(3) is situated within section 30I, it is clear that section 30I(1) is subject to it.  

 

Accordingly, I am in agreement with Mr Rosenberg, that there is no indication in section 

30I or elsewhere in the Act that my powers to extend any period or to condone non-

compliance therewith, is limited by the provisions of the Prescription Act.  The 

suggestion that the Prescription Act is incorporated by reference in section 30H(3) of the 

Act is also without merit.  The purpose of that provision is clear, namely to ensure that 

parties are not discouraged from approaching the Adjudicator for fear of any claim they 

might wish to prosecute in a civil court becoming prescribed. 

 

To the extent that a debt under the Prescription Act may be considered narrower than a 

complaint, section 30I(3) may indeed grant me a power to revive such a prescribed 

debt.  The fact that one of the parties might reasonably consider the debt to have 

prescribed under the Prescription Act, may very well be a relevant consideration to be 

taken into account in exercising the discretion granted by section 30I(3).  That in itself 

will not extinguish the power to investigate the complaint.  The complaints adjudication 

process established by Chapter VA of the Act constitutes a unique and special process 

granting complainants extensive statutory rights in relation to their pension benefits.  It is 

an interventionist instrument of policy enacted in the interests of greater social security.  
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Pension rights build up over a period of years and represent the most significant 

property entitlements of a vulnerable sector of society.  The aim of the complaints 

adjudication process is to provide a mechanism of enhanced protection of those 

benefits.  To accomplish this end the Adjudicator is given extensive investigative powers 

which can be exercised in an inquisitorial manner.  The grant of a power to go beyond 

the three year prescriptive period, considered normal in commercial transactions, should 

be construed in this context. 

 

For these reasons, I am satisfied that section 30I grants me a discretion to investigate a 

complaint related to an act or omission occurring more than three years before the date 

on which the complaint was received.  The exercise of that discretion will depend upon 

the existence of good cause. 

Good cause 

 

Section 30I(3) provides that Athe Adjudicator may on good cause shown or of his or her 

own motion@ extend or condone the time period.  The provision is ambiguous in that it 

seems to suggest that the Adjudicator can extend the time period of his own motion 

irrespective of the existence of good cause.  However, common sense dictates that the 

use of the disjunctive Aor@ is intended to mean that the exercise of the discretion should 

be either at the instance of the complainant or of the Adjudicator=s own motion.  As 

such, it does not qualify the requirement of good cause.  As a consequence, I am only 

permitted to extend the time period provided there is good cause. 

 

In determining good cause one should have regard to factors such as the degree of 

lateness, the explanation therefor, the prospects of success, the importance of the case, 

and the existence of good faith endeavours to settle the dispute - Mawu v Filpro (Pty) 

Ltd (1984) 5 ILJ 171 (IC); Venter v Renown Food Products (1989) 10 ILJ 320 (IC). 

 

The complainant alleges that good cause exists because both he and the respondents 

laboured under the mistaken assumption that the dispute had been finalised in terms of 

the provisions of rule 53 by senior counsel=s opinion in early 1992, and that on the basis 

of this assumption he failed to pursue his remedies timeously because he reasonably 
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believed he had none.  It is common cause that senior counsel's opinion was not in fact 

dispositive of the dispute.   

 

In paragraph 13 of his complaint the complainant avers:- 

 
The complainant had repeatedly asked for clarification of benefits under the Instruction, 

and eventually, in response to the complainant's letter dated 4 January 1992 to the 

second respondent, ....  a meeting was eventually arranged for 1 April 1992. 

 

Although the complainant proposed an agenda, this was ignored, and the meeting did 

not provide any discussion as was anticipated, but resulted in a statement from the first 

and second respondents= chairman, J Kilroe, being read out which amounted to a fait 

accompli.  It could only be termed a lecture, in which the second respondent=s opinion 

.... was disclosed, and for all intents and purposes, the matter was not open for further 

discussion. 

 

When the complainant lodged a protest with the chairman of the meeting, P. Muller over 

the contents of the opinion and general attitude adopted, and asked for an interview with 

J Kilroe, the answer came back from Kilroe that he was not prepared to discuss the 

matter further as from the consultations taken, he now considered the matter closed. 

 

Mr Rosenberg pointed to the following in support of his contention that all parties 

reasonably believed that senior counsel=s opinion was a final determination in terms of 

rule 53: 

 

The chairman of the meeting on 1 April 1992 was Mr P Muller, the Human 

Resources and Services Director of the second respondent, as well as a 

trustee of the first respondent. 

 

Senior counsel=s opinion was referred to at the meeting, and was 

seemingly held up as being dispositive of the dispute. 

 

It can reasonably be assumed that the parties were aware that disputes in 

relation to the pension fund were to be resolved by senior counsel=s 
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opinion and that the responsibility to obtain such opinion rested on the 

committee of the fund. 

 

The correspondence over the period May 1992 to February 1994 between 

the complainant and the first and second respondents supports the view 

that both the complainant and the respondents viewed senior counsel=s 

opinion as having been duly obtained to resolve the dispute. 

 

The respondents deny that the complainant could reasonably have concluded that 

senior counsel's opinion of early 1992 was dispositive of the dispute. 

 

Ideally, evidence should have been led on these matters.  However, it is questionable 

whether evidence would have thrown further light on the enquiry.  In their written 

response the respondents aver that the chairman at the time, Mr Kilroe, had no 

independent recollection of the written statement referred to, nor a copy of any such 

statement.  Mr Muller, who addressed the pensioners at the meeting, recalls having 

papers before him when addressing the pensioners but has been unable to identify what 

these were. 

 

The best evidence available is the contemporaneous correspondence, which, in my 

mind, confirms that the parties were indeed of the opinion that senior counsel=s opinion 

had disposed of the matter.  Regarding the correspondence, it is important to note that 

the parties failed to maintain a proper distinction between the first and second 

respondents, for the purposes of due compliance with rule 53.  This conflation of the 

employer and the pension fund is fairly common and understandable by virtue of the 

fact that pension funds are frequently administered out of the human resource 

departments of participating employers.  In this case it is even more understandable by 

virtue of the fact that the chairman of the company and the fund were the same person 

and that many of the trustees of the fund were senior managers of the employer. 

 

On 15 May 1992 Mr Muller addressed a letter to the complainant under the company 

letterhead.  The content of the letter was as follows: 
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I refer to your letter of 13 May 1992 on the above subject. 

 

I apologise for the delay in sending you a copy of senior counsel=s written interpretation 

of the ALetter of Instruction@, but this only came to hand this week.  A copy is enclosed 

herewith, together with a copy of the actuary=s interpretation. 

 

With regard to your letter of 4 January 1992, various telephone conversations, a meeting 

in Shell House and my letter to you of 21 February 1992 (copy enclosed for reference) 

have dealt with the issues raised in your letter, as do the two interpretations enclosed 

herewith. 

 

As the position has not changed since our Coordinator wrote to you on 25 September 

1990 (copy also enclosed for reference), it would serve no purpose to request our 

Chairman to reply to you as you have all the explanations and interpretations the 

company, the pension fund=s actuary and senior counsel are able to offer. 

 

As promised in my letter of 21 February 1992, we shall continue to explore possible 

options in the hope of finding relief for the specified pensioners who have had their 

pensions eroded by Zimbabwean taxation and the deteriorating exchange rate of the 

Zimbabwean currency. 

 

 

The penultimate paragraph of the letter would appear to support the contention that the 

respondents considered the matter finalised.  In as far as the ultimate paragraph of the 

letter amounts to an undertaking to explore other options, this can be construed as an 

expression of willingness to attempt to assist the pensioners without assuming any legal 

obligation to do so. 

 

After this letter there was an exchange of further correspondence dealing with a number 

of issues, one of which was whether senior counsel had adequate information before 

him to enable him to take a proper decision.  Eventually on 7 December 1993 Mr Muller 

addressed another letter to the complainant on the first respondent=s letterhead which 

adds support to the contention that the respondents considered the matter finalised.  



 
 

19

The body of this letter reads as follows: 

 
I recall having replied to your previous letters and can merely reiterate that: 

 

(a) Senior Counsel was indeed supplied with the information you mentioned; and  

 

(b) there have been no new developments nor have we been able to identify any 

method to apply towards alleviating specified pensioner=s plight. 

Many thanks for your kind wishes, in reciprocating, I am assured of my colleagues= 

support in wishing you and yours compliments of the season. 

 

The reasonable assumption that counsel=s opinion had brought finality to the matter is 

further underscored in a letter addressed by Mr D Kempen, (apparently then legal 

adviser to both respondents), to the complainant dated 8 February 1998.  The relevant 

portion of this letter reads as follows: 

 
We refer to previous communications and confirm that the writer hereof has had lengthy 

discussions with Mr Peter Muller and others in an attempt to find a solution to the 

problem. 

 

We have again perused the quite substantial quantity of documentation relevant to this 

issue, but regret to advise that so far we seem to have reached a most frustrating dead-

end. 

 

The entire problem centres around the inescapable fact that you and your colleagues 

rendered your services as employees in the erstwhile Rhodesia.  Internationally that 

means that your pension income is taxable in that country. 

 

In terms of the taxation agreement between the RSA and Zimbabwe, you are extended 

income tax credits in respect of your pension income on which such tax is paid in 

Zimbabwe, i.e. when your local tax obligations are assessed. 

 

We have now had opinions emanating from two quite eminent income tax specialist 

companies (Arthur Andersen and Price Waterhouse Meyernel), but neither could offer a 

solution.  If we again read Senior Counsel=s opinions, these support the perception that 
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we have done as much as was and remains humanly possible. 

 

It was only in February 1998, after he had received a written opinion from counsel, that 

the complainant realised that there had not been due compliance with rule 53.  

Counsel=s view that the earlier opinion did not constitute compliance with rule 53 was 

based on the following: 

Senior counsel was instructed by the second respondent=s legal manager. 

 

Senior counsel regarded his mandate as being no more than to furnish 

the second respondent with his opinion on the basis of information 

furnished to him by the company with regard to the dispute which had 

arisen between the pension fund committee and the specified members. 

 

There is no reference in the opinion to the adjudicatory function entrusted 

to the senior counsel by rule 53. 

 

The respondents argue that the complainant could not reasonably have interpreted 

senior counsel=s opinion as having been obtained in compliance with rule 53.  First of all, 

they argue, that it is clear from the document that it was not a determination in terms of 

rule 53.  It is stated on the face of the opinion that it is an opinion taken by the second 

respondent, not the first respondent.  Moreover, it was given to the complainant by the 

second respondent and not the first respondent.  And finally, the complainant was the 

principal officer of the Zimbabwe Fund from 1978 to 1984 and accordingly had some 

experience in interpreting and dealing with fund rules.  These facts, taken together, 

suggest that he could not reasonably have come to the conclusion that the matter had 

been finalised in terms of rule 53. 

 

As I have already stated, the tendency to conflate the participating employer and the 

pension fund is not an unusual one.  Accordingly, I am reluctant to attach too much 

weight to the fact that the opinion was sought by the second respondent and was 

handed to the complainant by the second respondent.  I accept that the close inter-

relationship of the parties may reasonably have led the complainant to believe that the 
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opinion was obtained pursuant to the first respondent=s obligations under rule 53. 

 

Furthermore, while the complainant may have acted as the principal officer of the 

Zimbabwe fund, he is not a legal practitioner and nor on the evidence available does it 

appear that he has ever invoked the provisions of rule 53 previously.  There is no 

indication that the rules of the Zimbabwean fund contained a similar process or that the 

complainant was ever involved in such a process.  It is understandable therefore that as 

a layman the nuances may have been lost upon him. 

 

Accordingly, I am satisfied that the correspondence reveals that all parties to the dispute 

laboured under the misapprehension that the matter had been finalised in terms of rule 

53 by senior counsel=s opinion in early 1992. 

 

Furthermore, were the respondents genuinely of the opinion that the matter had not 

been finally resolved under rule 53, then by virtue of the provisions of rule 53, they were 

under an obligation to refer the dispute to senior counsel.  This flows from a proper 

construction of the proviso to rule 53 which provides that if any party to the dispute is 

dissatisfied with the committee=s decision, the committee shall refer the dispute at the 

fund=s expense.  The correspondence during 1992 and 1993 makes it quite evident that 

the complainant was dissatisfied with the committee=s decision.  Any argument that the 

complainant (if he was dissatisfied with the first respondent=s failure to refer the matter 

to senior counsel)  should have sought relief by means of a mandamus from the 

Supreme Court, is somewhat cynical.  Especially in the light of the advice furnished to 

the complainant by the second respondent=s legal adviser in his letter of 8 February 

1994 (see above), in which he states: Aif we again read senior counsel=s opinions, these 

support the perception that we have done as much as was and remains humanly 

possible@.  This statement is a very clear indication that the respondents considered the 

matter finalised and that no further remedies were available to the complainant.  The 

obligation on the first respondent in terms of rule 53 is to take the matter to finality.  On 

its own admission it has not done so, yet in its letter of 8 February 1994 it plainly holds 

out that it did in fact do so.  One doubts whether Mr Kempen sought deliberately to 

mislead the complainant.  Most likely he too laboured under a reasonable 
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misapprehension about the status of the opinion. 

 

Thus, I am satisfied that the parties= mistaken belief that the matter had been finalised is 

sufficient good cause to extend or condone non-compliance with the time limits 

prescribed by section 30I. 

 

The respondents have made out something of an argument that the complainant has 

limited prospects of success in the principal dispute and that this should be a factor 

taken into account in my decision to extend the time limits or not.  Normally, the 

prospects of success can be taken into account as a relevant consideration in deciding 

to extend an otherwise prescribed time period.  However, the complainant=s complaint in 

this matter is an unusual one in that it seeks an order directing the merits of the principal 

dispute to be determined by another tribunal.  Prudence thus dictates that I should 

hesitate to pronounce too readily upon the merits of the principal dispute.  Nevertheless, 

there are sufficient indications in the correspondence and documentary evidence that 

the intention behind the instruction was to provide Zimbabwean members with the same 

Rand benefits that they would have enjoyed had they continued their membership in the 

first respondent.  From this one may fairly deduce that the complainant has reasonable 

prospects of success before another tribunal. 

 

Finally, sight should not be lost of the fact that the complainant has displayed a 

particular tenacity in attempting to have the dispute resolved.  As already stated, rule 53 

places an obligation on the committee of the first respondent to refer the dispute for final 

resolution to senior counsel.  To date this has not happened.  In my view, a referral 

under rule 53 contemplates both parties to the dispute being afforded an equal 

opportunity to present evidence before counsel and to make appropriate submissions.  

The committee=s fiduciary duty of good faith and the express wording of rule 53 obliged 

the committee to ensure that this happened.  The fact that it did not happen is an 

indication of the absence of good faith endeavours to settle the dispute.  This too lends 

further support to the conclusion that good cause exists to extend the time period in 

section 30I. 
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The referral in terms of rule 53 

 

For the reasons set out about, I am satisfied that the complainant=s complaint relates to 

the interpretation and application of rule 53 and alleges a dispute of law.  I am further 

satisfied that the dispute concerning the interpretation and application of the Instruction 

is a dispute which has arisen in regard to the interpretation and application of the first 

respondent=s rules and which has been decided by the committee.  In addition, the 

complainant is a party to the principal dispute who remains dissatisfied with the 

committee=s decision in that regard.  Accordingly, the committee is obliged to refer the 

dispute to senior counsel in terms of rule 53. 

 

In terms of section 30E(1)(a), I have the power to make the order which any court of law 

may make.  This includes the power to issue a mandatory interdict and to attach 

reasonable terms and conditions to the order in order to ensure that it is efficacious. 

 

Therefore, I order as follows: 

 

1. The first respondent is directed to refer the principal dispute between the 

complainant and itself to senior counsel in terms of rule 53 of its rules within 14 

days of the date of this determination. 

 

2. The senior counsel referred to in clause 1 above shall be selected by agreement 

between the parties, failing which, the chairman of the Cape Bar Council shall 

nominate the senior counsel. 

 

3. The first respondent shall consult with the complainant with a view to reaching 

agreement on the terms of reference of the referral.  Should the parties not be 

able to agree on the terms of reference, the senior counsel referred to in clause 1 

above shall formulate the terms of reference after hearing submissions from both 

parties. 

 

4. The parties shall comply with the provisions of uniform rule 35 of the High Court, 
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regulating the process of discovery, save that the parties are to make discovery 

within 21 days of the referral. 

5. The parties shall within 21 days after the process of discovery referred to in 

clause 4 above make written submissions, if any, to senior counsel. 

 

6. Save as set out herein, the senior counsel may follow any procedure which he or 

she considers appropriate for the purpose of resolving the dispute. 

 

DATED AT CAPE TOWN THIS 24TH DAY OF AUGUST 1998. 

 

 

 

 

.................................... 

John Murphy 
PENSION FUNDS ADJUDICATOR  


